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Defendants.

Defendants Park Fair Ace Hardware, employer, and First Comp, its insurance
carrier, appeal from an arbitration decision filed on December 4, 2018. Claimant Raye
Booker cross-appeals. Defendant Second Injury Fund of lowa (the Fund) responds to
the appeal. The case was heard on September 19, 2018, and it was considered fully
submitted in front of the deputy workers’ compensation commissioner on October 8,
2018.

The deputy commissioner found claimant sustained an industrial loss as a result
of his work injury which occurred on August 23, 2014, because of phantom pain
following amputation of his left index finger. The deputy commissioner found claimant’s
degenerative condition in his right knee was temporarily aggravated by the work injury
on August 23, 2014, but returned to baseline. The deputy commissioner found claimant
reached maximum medical improvement (MMI) for his right knee as of March 9, 2015.
The deputy commissioner found the other issues pertaining to temporary benefits and
medical benefits for the knee are moot. The deputy commissioner found claimant
sustained 35 percent impairment of the whole person due to his industrial loss. The
deputy commissioner found the correct weekly benefit rate is $158.06. The deputy
commissioner found claimant did not make a claim for penalty benefits in his petition or
hearing report, although he did file an amended petition on December 12, 2017,
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asserting a claim for penalty benefits. However, because penalty was not an issue
identified at the hearing or in the hearing report, it was not properly raised and would be
improper to consider.

Defendants assert on appeal that the deputy commissioner erred in finding
claimant sustained an industrial loss due to phantom pain. Defendants further assert
that in the event his injury is to the body as a whole, he is not entitled to additional
permanent partial disability benefits.

Claimant asserts on cross-appeal that the deputy commissioner erred in finding
the correct weekly benefit rate to be $158.06. Claimant further asserts the deputy
commissioner erred in failing to award additional healing period benefits. Claimant
asserts the deputy commissioner correctly determined he sustained industrial disability
due to phantom pain, but erred in finding his knee condition was only a temporary
aggravation. Claimant further asserts that pursuant to lowa Code section 85.34(2)(t),
he is entitled to industrial disability by nature of sustaining two scheduled member
injuries arising from the same incident.! Claimant asserts the deputy commissioner
erred in awarding only 35 percent industrial disability, and claimant asserts the award
for industrial disability should be increased substantially. Claimant asserts the deputy
commissioner erred in failing to award him control of the medical care. Claimant
asserts the deputy erred in failing to award penalty benefits, and in failing to order
defendants to pay the lien asserted by the Veteran's Administration (VA) for claimant’s
medical care related to the knee. Finally, claimant asserts that in the event the left hand
injury is not found to be an industrial disability, he is entitled to benefits from the Fund.

The Fund does not appeal, but asserts the deputy commissioner was correct in
finding claimant sustained an industrial loss due to phantom pain. The Fund further
asserts that in the event the left hand injury is not found to be an industrial disability,
claimant is not entitled to Fund benefits because he failed to prove he sustained a
qualifying first injury.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

| have performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code section 86.24 and 17A.15, those
portions of the proposed arbitration decision filed on December 4, 2018, that relate to
issues properly raised on intra-agency appeal and cross-appeal are affirmed in part,
modified in part, and respectfully reversed in part, with the following additional findings,
conclusions, and analysis:

! At the time of claimant’s injury, this code section was numbered as 85.34(2)(s).
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Right Knee

The deputy commissioner found claimant’s degenerative condition in his right
knee was temporarily aggravated by the work injury, but returned to baseline. In
reaching that conclusion, the deputy commissioner noted there were two significant
gaps in treatment following the aggravation, which suggest the knee returned to
baseline, and flared up again following an incident unrelated to work. (Arbitration
Decision, p. 10) Claimant argues that the fact that he now wears a knee brace every
day, which he did not wear prior to the injury, supports his claim that the injury caused a
permanent aggravation. Claimant also asserts the reason for claimant's gaps in
treatment was due to the defendants’ refusal to authorize care.

Prior to the work injury, claimant had at least two instances of knee pain resulting
in X-rays. (Exhibit M, p. 2) Claimant had X-rays of the right knee for “chronic pain” on
January 2, 2013, which the note indicates were compared to X-rays taken on April 23,
2012. (Ex. M, p. 2; Ex. N, p. 7) Following the work injury, claimant reported to the
emergency room at the VA Hospital on August 25, 2015, with complaints of right knee
pain, noting he “may have twisted knee a few days ago when he lost his R index finger.”
(Joint Exhibit 7, p. 3-5) He saw Robert Winchell, D.O. On exam, claimant was noted to
have no ligamentous instability, and changes in joint were consistent with degenerative
joint disease. (JE 7, p. 3) He was provided with an injection of Toradol and prescription
Naprosyn, and it appears he was also provided with a knee brace at that time, as he
had the brace at his next appointment with Steven Lilla, D.O., his primary care
physician. (JE 7, pp. 28-29) At that appointment on August 29, 2014, Dr. Lilla noted
claimant was there regarding prostate surgery, as he had recently been diagnosed with
prostate cancer. (JE 7, p. 28) The note goes on to state claimant had injured his knee
when he twisted it after cutting his finger, and that it is better with a brace but still painful
with walking. Id. On physical exam, Dr. Lilla noted “right knee — mild effusion and
edema with no erythema.” (JE 7, p. 29) Under his assessment and plan, he noted
claimant should “continue with the knee brace and if not better by time of surgery he
may need an X-ray and MRI as he likely has ligamentous damage.” Id. He was given a
note to stay off work until after his prostate surgery. Id.

Claimant followed up with Patricia Kallemeier, M.D., for his hand injury on
September 9, 2014, and mentioned his knee injury to her during that visit. (JE 3, p. 3)
Claimant had an MR of the right knee on September 29, 2014. (JE 5, pp. 3-4) It is not
clear from the record who ordered the MRI, but it was read as showing a possible subtle
ACL tear. (JE 5, p. 4) It was recommended that claimant follow up with an orthopedic
consultation for further evaluation and to check the stability of the ACL. Id. Claimant
had another follow-up with Dr. Kallemeier for his hand on October 21, 2014, at which
time Dr. Kallemeier noted claimant continued to struggle with right knee pain from the
injury and that he had not had treatment for it yet. (JE 3, p. 6) Dr. Kallemeier later noted
claimant recently had further testing for his knee and “will follow-up with another doctor
regarding this issue.” Id.
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Claimant saw Timothy Rankin, M.D., at Broadlawns Orthopedic Clinic on
November 13, 2014, on referral from the VA Hospital. (JE 4) Dr. Rankin’s note
indicates claimant had surgery for prostate cancer on October 22, 2014. (JE 4, p. 2) Dr.
Rankin noted claimant indicated he has had “injury and pain to the knee on and off for
many years.” Id. Claimant further indicated he “was having pretty good use of his right
knee recently until the recent injury.” Id. Dr. Rankin reviewed the MRI, and his
assessment was chondromalacia of the right knee, lateral tibial bone contusion, and
partial ACL tear/sprain. (JE 4, p. 3) He recommended an ACL control brace to stabilize
the knee, and physical therapy for four weeks, after which he would see claimant back.
Id.

Claimant began physical therapy at the VA Hospital on November 26, 2014. (JE
7, p. 24-26) It was noted at that time that claimant was using a knee brace with a 90-
degree extension stop. Claimant complained that the knee brace was “sliding down,” so
he was provided with tubagrip to place under the brace. (JE 7, p. 25) Claimant was also
using a cane that day due to snow outside, but stated he was otherwise able to
ambulate independently. |d. The plan at that time was to continue physical therapy with
the extension brace for four weeks, and then progress out of the brace to work on
increasing knee flexion. (JE 7, p. 26) Claimant continued with physical therapy until
December 29, 2014. (JE 7, p. 17-18) Over the course of physical therapy, claimant
noted several times he was doing well, getting better, and also independently exercising
his lower extremities at the YMCA. (JE 7, pp. 17-26) He continued to complain that the
extension knee brace was sliding down, so the physical therapist ordered him a smaller,
hinged knee brace. (JE 7, p. 22) By December 22, 2014, claimant was reporting he
was doing great and had no pain since his prior visit. (JE 7, pp. 18-19)

There is no physical therapy discharge note in the records, and no indication
claimant ever followed up with Dr. Rankin as recommended. The next record related to
claimant’s knee is his appointment with Kary Schulte, M.D. on March 9, 2015. (JE 3, p.
9) The record notes claimant was seen at the request of First Comp. Id. Dr. Schulte
noted claimant reported pain over the anterior and lateral knee, and subjective instability
and crepitus with range of motion. |d. Claimant also reported swelling of the knee and
stiffness after prolonged sitting. Id. Claimant reported wearing a brace with “very good
relief of symptoms.” Id. He was not taking any pain medications and had not had any
injections. Id. He reported his physical therapy resulted in “minimal changes in his
symptoms. Id.

On physical examination, Dr. Schulte noted knee range of motion was from 0 to

130 degrees of flexion bilaterally. (JE 3, p. 10) Claimant had 5/5 strength with flexion
and extension of both knees. |d. He had no instability to varus or valgus stress, and
posterior drawer testing and Lachman testing were within normal limits bilaterally. Id.
Dr. Schulte also ordered X-rays, which showed moderate medial compartment joint
space narrowing bilaterally, and marked lateral compartment joint space narrowing of
the right knee. Id. Dr. Schulte also reviewed the MRI report, but the actual MRI films
were not available for his review. Id.



